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EXECUTIVE SUMMARY

The Telecommunications Industry Association (TIA) is an association of over 900
companies who manufacture products for the telecommunications market. TIA member
companies make the products that are used by carriers to provide telecommunication services
and that initiate, route, and terminate the telephony. data and information that all Americans a
majority of the world’s citizens receive and use each day.

TIA member companies are committed to ensuring that telecommunications
equipment and customer premises equipment (CPE) are “designed, developed and fabricated to
be accessible to and usable by individuals with disabilities, if readily achievable.” This
commitment is evidenced by the full participation of TIA and many of its member companies in
all of the proceedings conducted by the FCC and of the Access Board to implement the
guidelines and regulatory framework for Section 255. TIA supports Congress’ goal of increased
access to and ease of use of telecommunications products and services by persons with
disabilities, to the extent “readily achievable.”

Wise investment of resources for developing products which promote access will
be the keystone for each manufacturer and for the telecommunications industry collectively in
achieving these goals. All of the recommendations of TIA in its comments and in these replies
are predicated on meeting these goals in ways that will use the resources of each manufacturer
wisely. Manufacturers today. more than ever before, must stay competitive by achieving and
maintaining quality, efficiencies, service and continuous innovation. Investing wisely is
essential.

The most fundamental policy decision which the FCC will make in this

proceeding is whether it will allow manufacturers to provide telecommunications equipment and



CPE using a product line approach rather than a product-by-product approach. TIA and several
industry commentors addressed this bedrock issue in their comments. In these Reply Comments,
TIA demonstrates why a product-line approach resulting in product differentiation will be the
most effective strategy for increasing accessibility, including providing greater depth of access
for particular functional limitations and products that meet access needs for a greater range of
disabilities. In contrast, discouraging rules that discourage a product-line approach would favor
access features for limitations more common in the population at the expense of features for
others and will probably result in only simplistic access solutions, however, in almost every
product. In order to achieve these gains for people with disabilities, the FCC must revise its
proposed definition for “accessible” such that the accessibility “checklist” can be applied across
product lines. TIA’s proposed revision of the “accessible” definition recognizes and endorses
manufacturers’ discretion such that consumers could expect (and a manufacturer would be
required to provide) the feature or features from the checklist in products across the
manufacturer’s own product line, to the extent “readily achievable.” This revision would allow
manufacturers to invest resources wisely to achieve results that are coordinated to specific
functional limitations and reduce the resources spent on defensive actions for compliance rather
than on solutions which promote greater access.

In one critical area, TIA and a majority of advocates for disabled persons agree
with respect to another revision to the definition of “accessible.” Usable product information
and customer support are necessary for products to be accessible and are required by Section
255. This is a matter which has never really been in dispute and TTIA recommends that the FCC

clarify the importance of usability in its final order.

-1 -



With respect to manufacturers’ obligations to provide telecommunications
equipment and CPE which is compatible with peripheral devices and SCPE, TIA learned much
from the discussion and concerns raised by many commentors. In light of the comments, TIA
has become convinced that the FCC can best ensure that resources are used wisely and
effectively by instituting a listing process that provides manufacturers with clear notice of the
SCPE for which compatibility must be provided, “if readily achievable,” and permits the FCC to
implement policy objectives, such as compliance with industry interoperability standards and the
use of a standard connector.

Regarding the definition of “readily achievable,” TIA is pleased that there is
agreement that the FCC should adopt the definition to the telecommunications context to include
technical feasibility. While not discussed in many of the initial comments, the concepts of
cumulative cost and fundamental alteration, adopted from the ADA context, must also be a part
of the FCC’s implementation of “readily achievable” for Section 255. As all commentors agree.
accessibility can be most effectively and efficiently implemented early in the design process.
Therefore, TIA believes that the FCC should take a forward-looking approach to accessibility by
adopting a bright line rule that manufacturers are not obligated to incorporate “readily
achievable” access features into products that have already been introduced into the market
either to comply with Section 255 or as a penalty for noncompliance. Furthermore, TIA agrees
with the FCC’s tentative conclusion that technological innovation should not be delayed because
accessibility may not be “readily achievable™ at the outset. Ultimately, technical access solutions
for new technologies. such as digital platforms, should be found and the benefits reaped by all.

TIA agrees with the FCC that it should interpret the scope of Section 255 in a

manner consistent with statutory definitions in the Telecommunications Act of 1996. Given the
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plain language of the Act, information services are not subject to the requirements of Section
255. TIA also agrees with the FCC that “multi-use” equipment should be subject to Section 255
only to the extent the equipment is intended to serve a telecommunications function, and
software should be covered by Section 255 only to the extent that it is integral to the equipment
or CPE.

Manufacturers, service providers, individuals with disabilities and advocacy
groups all expressed significant concerns with the FCC’s proposed complaint resolution process.
The comments support TIAs original view that “the fast track process needs to be eliminated”
and call for a simpler approach to Section 255 complaints. TIA continues to believe that its
proposed Dispute Resolution Process is an appropriate and comprehensive strategy for handling
complaints. Therefore, TIA, along with numerous other commentors, recommends that the FCC
adopt rules which require manufacturers to have point(s) of contact for consumer; that potential
complainants be required to contact the manufacturer before a more formal complaint can be
filed; and that 60 days to work with consumers to resolve issues or concerns is realistic given the
individualistic and complex nature of many inquiries.

TIA and virtually all industry parties recommend that there should be a statute of
limitations imposed for the filing of Section 255 complaints and in these replies, TIA
recommends that 6 months from the date of purchase is a reasonable amount of time for any
consumer, including those with a disability, to determine if a purchased product is capable of
being used in the manner intended.

The overwhelming sense of the comments also support a standing requirement;
TIA recommends that the FCC require that a complainant must be: (1) a person with a disability,

or someone filing a complaint on behalf of a specific. identifiable individual with a disability
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(such as a parent or legal guardian or representative organization that meets the legal standing
requirements); and (2) who has purchased or used or has attempted to purchase or use a specific,

identifiable piece of telecommunications equipment or CPE.
Lastly, TIA agrees with the Commission that it has the authority and it is right to

exercise Commission discretion regarding the use of the Access Board’s Guidelines.
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L. INTRODUCTION.

The member companies of the Telecommunications Industry Association (“TIA™)
are committed to ensuring that telecommunications equipment and customer premises equipment
(“CPE”) are “designed, developed and fabricated to be accessible to and usable by individuals
with disabilities, if readily achievable.” This strong commitment to increasing the accessibility
of telecommunications equipment and CPE is not an empty promise, but a significant one:
together TIA’s member companies manufacture or supply most of the products used in global
communications networks. TIA’s member companies have been in the forefront of the
development of telecommunications equipment and CPE and have, thus, been an integral part of

the telecommunications revolution that has had a dramatic and positive effect on the ability of



people, disabled and non-disabled alike, to access telecommunications, improving productivity
and the quality of our lives.

To meet the needs of persons with disabilities, TIA, and its member companies
have undertaken a number of outreach and education initiatives. TIA and its member companies
have attended conferences sponsored by a number of disability organizations, conducted product
testing and market research that has included persons with disabilities, and attended several
conferences related to access issues. Some of TIA’s member companies have established
internal committees to oversee and to develop Section 255 implementation programs, while other
companies have taken more informal approaches. In our experience, the marketing and
engineering personnel responsible for product design and development in our companies are
enthusiastic about Section 255 and see it as an opportunity — an opportunity to solve complicated
technical problems, develop creative solutions, and make products that are easier to use and
better-suited to the needs of the consumers, persons with and without disabilities.

TIA’s Reply Comments fall into seven broad categories: (1) the debate
concerning whether there has been a “market failure” and its consequences for Section 255
implementation; (2) why a product-line approach to compliance is the best implementation
strategy; (3) statutory definitions; (4) what “readily achievable” means in the Section 255
context; (5) the appropriate scope of Section 255 (i.e., its inapplicability to information services
and limited application to multi-use equipment and software); (6) implementation processes; and

(7) the need for substantive FCC review of the Access Board’s guidelines.



IL THE ISSUE OF WHETHER THERE HAS BEEN A “MARKET FAILURE” HAS
BEEN PAINTED WITH TOO BROAD A BRUSH, AND IN SOME RESPECTS,
HAS MADE THE AREA OF DISAGREEMENT BETWEEN PERSONS WITH
DISABILITIES AND INDUSTRY SEEM BIGGER THANIT IS IN FACT.

In order to adopt a regulatory framework that will, in the long run, best promote
Section 255’s goal of increased accessibility, the FCC must first identify the nature and extent of
the problem that Section 255 is intended to solve. In this proceeding, many commentors
representing persons with disabilities have suggested that there has been a “market failure” in
providing accessible telecommunications equipment and CPE for persons with disabilities.! At
the same time, many of these same commentors argue that features designed to enhance
accessibility will have negligible cost impacts for manutacturers because these features appeal to
all consumers.” The vibrating pager, volume controls. and speaker phone are the examples most
frequently cited in support of this argument — examples where the popularity of product features
in the competitive marketplace prompted manufacturers to include those features in an increasing
number of individual products. These criticisms of manufacturers’ past performance, which on
the one hand, argue that the market has failed, and on the other hand, argue that based on past
experience, the market will work to minimize manufacturers’ costs, appear to be in tension with

each other.

! National Association of the Deaf (“NAD”) Comments at 26; Self Help for Hard of
Hearing People, Inc. (“SHHH") Comments at 3; Telecommunications for the Deaf, Inc. (“TDI”)
Comments at 3.

2 NAD Comments at 27; SHHH Comments at 14; TDI Comments at 19.



In TIA’s view, the issue of whether there has been a “market failure” has been
painted with too broad a brush, and in some respects, has made the area of disagreement between
persons with disabilities and industry seem bigger than it is in fact.

In purely economic terms, a “market failure” occurs when there has been an
inefficient allocation of resources in the market® (i.e.. supply does not meet demand) because of
imperfections such as imperfect competition,* externalities.” or imperfect information.®
Therefore, as a matter of economics, it is incorrect to argue that the absence of a product that 1s
accessible to a particular functional limitation in the marketplace in and of itself demonstrates
that a “market failure” has occurred. As many of the commentors representing persons with
disabilities implicitly concede, where the access needs of persons with disabilities have
converged with the preferences of consumers in general, the market has functioned effectively to

result in greater inclusion of those features in products. -

3 Paul A. Samuelson and William D. Nordhaus, Economics at 274-275 (16" Ed., 1998)

4 Imperfect competition arises, for example, where a supplier has a monopoly over a
particular market and therefore, is able to charge inflated prices. Id. at 274.

° Externalities are impacts on third parties that are not borne by the purchaser, such as the
cost of pollution that harms the public but is not reflected in the cost of a product. Id.

°Id. To date, the process of Section 255 implementation (the TAAC, the comments
submitted in response to the FCC’s NOI, the Access Board’s NPRM, this NPRM, and the
outreach efforts conducted by TIA and its member companies) has generated a great deal of
information about the access needs of persons with disabilities that manufacturers will be able to
consider in the product design process.

" Historically, manufacturers of specialized CPE (“SCPE”), who have greater expertise
related to the access needs of persons with particular functional limitations, have specialized and
realized efficiencies in providing products to meet these needs that do not converge with the
preferences of consumers in general.



TIA recognizes that Section 255 will require manufacturers to include features
that increase accessibility if “readily achievable,” even if those features are not economically
justifiable on their own.® TIA recognizes that Congress. in enacting Section 255, made a
determination that as a matter of social policy, accessibility, “if readily achievable,” is both
desirable and required.

In TIA’s view, however, this discussion of the extent to which the market has and
has not provided equipment and CPE that is accessible to persons with disabilities has two
important consequences for the FCC in determining the kind of regime that is appropriate for
implementing Section 255.

First, to the extent that the needs of persons with disabilities converge with the
preferences of non-disabled customers, market competition has and will ensure that those
features are included in an increasing number of products, typically at an increasingly reduced
cost. The FCC does not need to exercise its regulatory authority to ensure that this category of
solutions is implemented, but should adopt regulations that encourage such solutions to be
developed so that this convergence can be maximized. For this category of features, there is
little advantage to be gained by requiring manufacturers to incorporate these features into each
and every product, if readily achievable — if the feature is popular, manufacturers will respond to
market pressure to include it in more products. Furthermore, for this category of features, an

overly rigid, product-by-product “checklist” approach to accessibility has a significant downside:

® In this respect, TIA agrees with many of the commentors representing persons with
disabilities, who argued that manufacturers are required to provide access, “if readily
achievable,” even if manufacturers do not recover any of the costs of providing such access.
See, e.g., NAD Comments at 27; SHHH Comments at 17-18; National Council on Disability
(“NCD”) Comments at 21: TDI Comments at 20.



it is likely to stifle innovation. In addition, this type of regime imposes substantial compliance
costs that do not result in any tangible gains in accessibility.

Second, where the access needs of persons with disabilities and the preferences of
non-disabled consumers do not converge.” the FCC faces a policy question of how the “readily
achievable” resources available to provide access for a range of functional limitations can be
allocated most effectively and efficiently."

As TIA demonstrates in these Reply Comments, a product-line approach, which
promotes product differentiation, is the most effective strategy for implementing Section 255.
The product-line approach avoids unnecessary FCC regulation for the situations where features
that enhance accessibility have broad market appeal, and preserves an environment in which the
innovation required to develop access solutions with broad market appeal can flourish.

Furthermore, where features that enhance accessibility do not have broad appeal, a product line

? Examples of such features might include a TTY connector, which has no value for a
person who does not use a TTY, or big buttons that substantially increase the size of a wireless
phone.

' Economist Alan S. Blinder challenges public policy makers to consider both equity and
efficiency in carrying out their tasks. Alan S. Blinder, Hard Heads - Soft Hearts: Tough-Minded
Economics for a Just Society 29 (1987). With respect to Section 255, the Congress has
established the equity objective — ensuring that services and equipment are accessible to and
usable by individuals with disabilities, to the extent that it can be accomplished “without much
difficulty or expense.” 42 U.S.C. § 12181(9). It remains for the Commission to carry out
Congress’ equity objective in an efficient manner. Here Blinder urges policy makers to engage
in their task with a “respect for efficiency” (ensuring that in making some individuals better off,
no one is made worse off), “attention to facts,” “logical” thinking, and “obedience to the laws of
arithmetic.” Blinder, at 18, 23. Finally, Blinder admonishes public policy makers to ensure that
the costs and benefits of the policies they implement are reasonably in balance, and to avoid
policies which involve large and diffuse — essentially hidden - losses (i.e. costs which are spread,
in small amounts, over a large population) to provide benefits that are substantially smaller than
the costs. 1d. at 202.




approach permits manufacturers the flexibility to do what is “readily achievable” to include
features that accommodate a range of functional limitations in products with similar functions.
features, and price.

Finally, a product-line approach to compliance addresses many of the concerns
raised by persons with disabilities in their initial comments. A product-line approach will: (a)
permit manufacturers flexibility to provide more meaningful levels of access to particular
functional limitations in a given product; (b) increase manufacturer accountability for meeting
the range of access needs generated by different functional limitations; and (c¢) reduce the
importance of market considerations in determining what is “readily achievable.”
[II. THE FCC SHOULD ADOPT A PRODUCT-LINE APPROACH TO

COMPLIANCE AS THE MOST EFFECTIVE STRATEGY FOR PROVIDING
MEANINGFUL ACCESS FOR PERSONS WITH DISABILITIES.

As TIA argued in its initial comments, the limits of the readily achievable
standard, the inherent complexity of providing access to persons with different functional
limitations that frequently generate conflicting access needs, and ADA and FCC precedent
dictate a product-line approach to compliance as the most effective strategy for achieving the
goals of Section 255. The product-line approach, which has virtually unanimous support within
the telecommunications industry,'' will permit innovation to flourish and encourage the product

differentiation that is critical to meeting the access needs of persons with disabilities.

1 See, e.g., Cellular Telecommunications Industry Association (“CTIA”) Comments at
12; Multimedia Telecommunications Association (“MMTA™) Comments at 7-8; Nextel
Communications, Inc. (“Nextel”) Comments at 6.



A. The FCC’s Proposal Recognizes That A Product-line Approach To
Compliance Can Result In Greater Accessibility But Should Go Further To
Ensure Greater Accessibility.
The FCC's NPRM recognizes that a product-line approach to compliance could
result in more accessibility. The FCC acknowledges that:
In the marketplace, providers must decide what features to
include and what features to omit. We believe it is reasonable
for an informed product development decision to take into
account the accessibility features of other functionally similar
products the provider offers, provided it can be demonstrated

that such a “product line” analysis increases the overall
accessibility of the provider’s offerings. 12

As a result, the FCC proposes to permit manufacturers to adopt a product-line approach to
compliance, which manufacturers can then rely upon in defense to a complaint alleging that an
individual product is not accessible, so long as the manufacturer can establish that the product-

line approach results in an overall increase in accessibility.

The FCC's recognition of the advantages of a product-line approach to
compliance is correct as far as it goes, but it does not go far enough. Instead of permitting
manufacturers to rely upon product line and an overall increase in accessibility as an uncertain
defense in the context of a complaint, the FCC should recognize, as a matter of policy, that the

product-line approach to compliance will actually result in more accessible products that are

2 NPRM 1 170 (emphasis added). TIA’s proposed product-line approach, like the FCC’s
proposed “similar product” defense, would require each manufacturer to identify another
accessible product with comparable features, functions and price that it makes. In this respect,
TIA’s concept of product line is different from that proposed by the Consumer Electronics
Manufacturers Association (“CEMA”), which would allow manufacturers to identify other
accessible products in the marketplace as a whole. See CEMA Comments at 13.



useful to persons with disabilities.> Consequently, the FCC should endorse a product-line
approach to compliance "up-front" in defining manufacturers’ obligations under Section 255.

B. The Product-Line Approach Is An Alternative Strategy For Section 255
Compliance, Not An Additional Obligation.

Several commentors suggested that the FCC should not consider the accessibility
of other comparable products within a product line unless the manufacturer first establishes that
it was not “readily achievable™ to make the individual product complained of accessible.'* This
suggestion is misplaced. If the FCC adopts the product-by-product approach advocated by some,
once a manufacturer establishes that it was not readily achievable to make the individual product
accessible — the manufacturer has met its statutory obligation — access is not required. There
would not be any secondary inquiry into the accessibility provided in the manufacturer's product
line.

As the discussion below demonstrates, a product-line approach to compliance will
result in equal or greater accountability to ensure that manufacturers make products that: (1) have
real potential to improve the lives of persons with disabilities by providing meaningful levels of

access; and (2) accommodate a broad range of functional limitations.

13 Since the product-line approach will result in more accessible products, the FCC
should not require manufacturers to make any showing of an increase in accessibility in
defending against a complaint.

14 See, e.g., American Council of the Blind (*ACB”) Comments at 4; TDI Comments at
7: World Institute on Disability (“WID”) Comments at 4; SHHH Comments at 31; NCD
Comments at 26.



C. A Product-line Approach Will Be Most Effective In Meeting The Access
Needs Generated By Different Functional Limitations.

1. A product-line approach will permit manufacturers to provide
greater depth of access for a particular disability within the limits of
what is readily achievable.

The FCC should endorse a product-line approach to compliance "up front" to
encourage manufacturers to utilize the resources they have dedicated to providing accessibility as
effectively as possible to provide meaningful, rather than superficial, levels of access for persons
with a variety of functional limitations and access needs. 'S Meaningful access for persons with a
given functional limitation entails the accessibility of many product features and functions, not
just the most basic ones. The FCC should give manufacturers the flexibility to rise to the
challenge of providing products with a meaningful level of access, which will not only be more
desirable to persons with disabilities, but will also permit them greater access to
telecommunications technology and all of its attendant recreational and job-related benefits.

TIA’s member companies accept their obligations under Section 255 to provide
telecommunications equipment and CPE that are accessible, or alternatively, compatible, "if
readily achievable.”" As defined by Congress, the efforts that manufacturers must take to comply
with Section 255 are limited to those that can be accomplished "without much difficulty or
expense." What a manufacturer can accomplish within the parameters of the readily achievable
standard to accommodate any single disability is limited -- what can be done to accommodate

multiple functional limitations in a single CPE product is even more limited. As TIA has

15 See TDI Comments at 6 (“TDI is concerned that ‘superficial access’ that will have
limited value will prevail™). While TIA shares TDI’s concern, TIA reaches a different
conclusion — that a product-line approach to compliance will provide more meaningful levels of
access.
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emphasized throughout this proceeding, ADA precedent and the language of Section 255 itself
dictate that the FCC consider the cumulative cost of access features to be incorporated into a
product to determine what is "readily achievable" and therefore required for compliance. 16

Under the Access Board’s definition of “accessible,” which the FCC proposes to
adopt, a manufacturer would be required to make product inputs, outputs, displays, mechanical
and control functions accessible to persons with a variety of functional limitations and
combinations of functional limitations.'” This definitional approach precludes coordinated
consideration of the accessibility of product inputs and outputs, and could lead to products with
feature combinations not desired by any users.

TIA strongly recommends that the FCC adopt a definition of accessible that will
invest manufacturer resources rationally. An approach which authorizes manufacturers to make
decisions about how to maximize access given the resources available is consistent with the
discretion that manufacturers “must [exercise in] decid[ing] what features to include and what

2918

features to omit”"" in individual products. The FCC’s justifiable and well-intended desire to

' DOJ Preamble, 28 C.F.R. Part 36. App. B.

'7 The FCC can and should improve the definition proposed by the Access Board.
Access Board Guidelines §§ 1193.41, 1193.43. The FCC proposes to adopt the Access Board’s
definition of “accessibility,” which comprises an 18 point checklist of accessible product
functions which must be assessed independently. The independent assessment is whether each
of the 18 criteria is readily achievable and therefore required under Section 255. In reality, the
Access Board’s checklist contains more than 18 criteria: for example, in addition to the 18
criteria listed, the Access Board included a requirement that “[t]elecommunications equipment
and customer premises equipment . . . pass through cross manufacturer, non-proprietary,
industry-standard codes, translation protocols, formats or other information necessary to provide
telecommunications in an accessible format.” See NPRM ¢ 75; NPRM App. C at C5. Thus, the
18 point checklist could actually be considered “18 point-plus.” For purposes of this document,
reference to the “18 point checklist” includes the 18 points adopted by the Access Board plus the
others described above.

' NPRM 1 170 (emphasis added).
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require manufacturers to provide products that are accessible to a range of functional limitations
only makes sense when evaluated on a product-line basis.

In the NPRM. the FCC tentatively rejected a product line definition of
compliance, tentatively concluding that manufacturers should not be absolved from considering
each item on the accessibility checklist for each product.Ig even though the proposed “similar
product” defense might ultimately excuse them from having to incorporate an access feature into
an individual product. While the FCC urges that the Access Board’s guidelines defining
accessibility should not be treated as a ““laundry list’ of requirements all firms subject to Section
255 must adopt,”” this is precisely the approach to compliance that the FCC’s proposal
encourages. How will manufacturers be able to demonstrate that they considered each item on
the checklist? Either they will build a record to document their decision that it was not readily
achievable, resulting in no access gains®' or show that access features were readily achievable by
doing something about it. Faced with the prospect of complaints about every product to every
disability, manufacturers seeking to comply in good faith with Section 255 will have an incentive
under the FCC’s proposed rules to try to “cover as many bases” (i.e., items on the accessibility
checklist) as possible superficially within the prescribed limits of what is “readily achievable.”
The result will be inclusion of several relatively inexpensive features that have a minimal impact
on the fundamental nature of the product at issue. and will, in all likelihood, result in only minor

increases in the accessibility of the product to persons with disabilities.

' See NPRM 9 169.
29 NPRM 1 166.
2! As the study by Strategic Policy Research (“SPR™), submitted as Appendix A to TIA’s

initial comments demonstrates, the costs of documenting compliance alone (which generate no
concrete gains in accessibility) will be substantial.
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In contrast, the inclusion of features that provide meaningful increases in
accessibility for persons with disabilities, i.e., voice chips and visual displays, is likely to entail
significant cumulative costs and impacts to fundamental product characteristics. As many
commentors emphasized,22 making a product with the features and functions to promote full
access for even a single disability is extremely complicated. Manufacturers must assess and
remedy issues raised by the dozens of input, output, control, and mechanical functions involved
in even the most simple CPE products. Every product design effort is constrained by a set
amount of product memory. battery life and defined parameters of cost, size and marketability
for each product. Any and all features and functions must “fit” in the product’s memory, battery
Jife, and other defined product parameters. Within the parameters of the “readily achievable”
standard. TIA’s member companies will make their best efforts to include product features
accessible to more than one functional limitation; however, there will be many products where
this simply is not possible. Consequently, TIA urges the FCC to adopt a product-line approach
to compliance, which encourages manufacturers to focus their efforts on providing representative
products within a product line that provide meaningful levels of enhanced access for a range of
functional limitations.

Moreover, the product-line approach is likely to minimize the importance of
marketability in determining whether an access feature is readily achievable. Many disability

advocates objected to the FCC recognizing any market considerations in the determination of

22 E.g., Motorola, Inc. (“Motorola”) Comments at 24-32; Philips Consumer
Communications (“Philips”) Comments at 3; United States Telephone Association (“USTA”)
Comments at 9.
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what is “readily achievable.”” In TIA’s view, regardless of whether marketability is expressly
identified by the FCC as a separate factor, the concept of marketability is closely intertwined
with the concepts of cumulative cost and fundamental alteration, which TIA has advocated
should be recognized as factors. A product too costly because of the inclusion of features which
promote access, likely will not be marketable. TIA recognizes that features which promote
access may also have general market appeal in many instances, e.g., vibrating alert or backlight
display. Even where such features have general market appeal, however, product design teams
must have discretion to determine whether such features can be included without fundamentally
altering the product or rendering it unsuitable for the target market that it was designed to serve.
Similarly, the inclusion of access features could fundamentally alter the nature of a product so
that it no longer meets the needs of the market segment that it was designed to serve.

Rather than “creating a loophole for evading Section 255 obligations,”** a
product-line approach is likely to make it more difficult for a manufacturer to establish that it
was not “readily achievable” to incorporate an access feature anywhere in its product line for
marketability reasons related to cost or fundamental alteration.” If the FCC focuses on the
overall market for a family of products, such as two-way pagers, it is far more likely to find that

some segment of that market would pay more money. or sacrifice some other product feature for

23 See, e.g., ACB Comments at 4; Advocacy Center Comments at 2; Governor’s Council
on Disability (“GCD”) Comments at 1; SHHH Comments at 16; TDI Comments at 16-21.

*NPRM 9 170.

2% In this respect, the product-line approach may strike a more appropriate balance
between the understandable concerns expressed by disability advocates that Section 255 not be
interpreted in a way that requires access to generate economic benefits, such as cost recovery.
and manufacturers’ equally legitimate concern that Section 255 not be implemented in a way that
forces them to make products that are not unmarketable and unprofitable.
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an enhanced visual display, for example, than if it focuses on the target market for an individual
pager. In this example, the FCC would be more likely to find that providing this access feature
was “readily achievable” under a product line analysis than it would under a product-by-product

approach.

2. A product-line approach would result in more products that
accommodate a range of disabilities.

A product-line approach will generate at least as many, if not more, accessible
products than a product-by-product approach by ensuring that manufacturers are making
products that meet the needs of a broad range of people with disabilities.

Conflicting needs generated by different disabilities mean that it is not technically
feasible, and therefore, not “readily achievable” to make every product accessible to every
person.”® A product-by-product approach to compliance is no more likely to ensure that the
range of sometimes conflicting access needs is met than a product-line approach. For example,
some persons with motor control disabilities need large buttons for accessibility, whereas others
with a limited range of motion may need buttons that are curved and placed closely together.
Since a manufacturer cannot include two sets of buttons without fundamentally altering the
nature of the product, the conflicting access needs for persons with motor control disabilities
probably cannot be met within the limits of the “readily achievable” standard. Consequently, it
is inevitable that a manufacturer will need to exercise discretion in choosing which of these

competing access needs to accommodate. Under a product-by-product regime, the manufacturer

2 See, e.g., Cellular Phone Task Force Comments at 2-4 (pointing out that the visual
displays and other features that enhance access for persons with some disabilities actually make
products less accessible to persons with electrical sensitivity).
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